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GOVERNMENT PERSONNEL FRANKING PRIVILEGE: Campaign Material Mailed to Voters is not "Official
Business" within the Statute Granting the Franking Privilege to Congressmen.
In 1972, Congressman Frank Annunzio, who was completing his
fourth term as representative from the then Seventh Congressional District in Illinois, was standing for re-election to the House of Representatives in the new Eleventh Congressional District, which had been
created as the result of redistricting in the state.' In May, 1972, Congressman Annunzio sent out 134,000 printed questionnaires, 2 approximately 34,000 of which were addressed to his constituents in the old
Seventh District and 100,000 of which went to persons in the new
Eleventh District. The questionnaires were mailed under the Congressman's franking privilege, the right of Representatives and Senators to
send mail without paying postage where that mail is "upon official
business," as provided in the Postal Reorganization Act of 1970. 3
Before the Congressman had received any compilation of information derived from the first mailing, he decided to make a second mass
mailing into the Eleventh District.4 John J. Hoellen, Annunzio's op1. Skolnick v. State Electoral Board of Illinois, 336 F. Supp. 839 (N.D. I11.
1971). There is no overlap between the old Seventh and the new Eleventh Districts.
2. Printed on one side of the questionnaire was a picture of the Capitol, a picture of Annunzio and the message, in large type, "Congressman Frank Annunzio
Asks Your Opinion!"
There followed a letter, with the salutation, "Dear Friend,"
signed by Annunzio, urging the addressee to fill out the questionnaire. The dateline
on that side of the page read "May 1972" and "Vol. 1, No. 1," and at the bottom of
the page was the message, "This questionnaire is printed on 'recycled' paper in order to help the campaign against pollution." The questionnaire, printed on the reverse
side, asked twelve questions dealing, inter alia, with economic policies, school busing,
transportation, the Vietnam War, health care, taxes, and the Israeli-Arab dispute.
3. Act of Aug. 12, 1970, Pub. L. 91-375, 84 Stat. 719. That act, at 39 U.S.C.
§ 3201 (1970), defines "frank" as "the autographic or facsimile signature of persons authorized by sections 3210-3216 and 3218 of this title to transmit matter through the
mail without prepayment of postage or other indicia contemplated by sections 733 and
907 of title 44; . ..
Persons authorized to make use of the frank and the scope of the privilege are
outlined in 39 U.S.C. § 3210: "The Vice President, Members, and Members-elect of
Congress, Secretary of the Senate, Sergeant at Arms of the Senate, Clerk of the House
of Representatives, and Sergeant at Arms of the House of Representatives, until the
thirtieth day of June following the expiration of their respective terms of office, and
the Legislative Counsel of the House of Representatives, may send as franked mail(1)
matter, not exceeding 4 pounds in weight, upon official or departmental
business, to a Government official; and
(2)
correspondence, not exceeding 4 ounces in weight, upon official business
to any person."
4. Hoellen v. Annunzio, 468 F.2d 522, 526 (7th Cir. 1972), cert. denied, 41
U.S.L.W. 3654 (U.S. June 18, 1973).
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posing candidate, brought an action in the United States District Court
for the Northern District of Illinois requesting that an injunction issue
against the Congressman restraining him from using his franking privilege for any further mass mailings until after the Congressional election in November. 5 The district court concluded that the mailing of
the questionnaires into the Seventh District as franked mail was proper,
but the use of the frank for mailings into the Eleventh District was
not, and an injunction was issued barring any further franked mailings
by Annunzio into the latter district until after the election.6
Defendant Annunzio appealed the ruling to the Court of Appeals
for the Seventh Circuit which, in a 2-1 decision, affirmed the district
court's judgment.'
In upholding an injunction in this case, the Seventh Circuit acted
on the same reasoning which, in the 1970 case of Rising v. Brown,'
prompted the United States District Court for the Central District of
California to issue a preliminary injunction against Congressman George
E. Brown, Jr. Brown was a candidate for the United States Senatorial
nomination in California, who was proposing to make use of his franking privilege to mail a piece of literature to voters which the district
court found "is not 'official business' but is more closely related to campaign material." 9
As in Hoellen v. Annunzio, the principal parties in Rising v. Brown
were political opponents. One of the plaintiffs was Congressman John
V. Tunney, an opponent of Brown in their party's Senatorial primary
election. The literature in question consisted of 300,000 brochures
which were to be sent not only to voters in Congressman Brown's district but throughout the state. The challenged mailing had been preceded by a franked postcard, also mailed by Brown throughout California, which was printed with a questionnaire soliciting citizens' views
on environmental pollution, a subject on which Brown's Congressional
Committee on Science and Astronautics was planning to hold hearings.'0 Brown contended that the questioned mailing had been undertaken by way of reply to the many responses he had received to the
earlier postcard questionnaire."
5.

Hoellen v. Annunzio, 348 F. Supp. 305 (N.D. Ill. 1972).

6.

Id. at 315-16.

7. Hoellen v. Annunzio, 468 F.2d 522 (7th Cir. 1972), cert. denied, 41 U.S.L.W.
3654 (U.S. June 18, 1973).
8. 313 F. Supp. 824 (C.D. Cal. 1970).
9. Id. at 827.
10. The earlier mailing of the post card questionnaire was not challenged in this
suit. Id. at 825.
11. Id.
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Brown defended the proposed mailing on the ground that the brochure was entitled to be sent as franked mail because it was "official
business"' 2 within the meaning of the statute granting Congressmen
the right to the frank.1 3 The district court countered Brown's contention by examining the contents of the brochure and noting that although it did contain a discussion of the work of the subcommittee of
which Brown was a member, at least fifty percent of it was devoted to
other matters. 4 This fact, the court felt, strongly suggested that the
brochure was "promotive of getting votes for the sender."' 5 The court
also noted as significant the facts that the brochures were paid for by
Brown, prepared by the public relations firm which managed his Senatorial campaign, printed in Los Angeles, and stuffed into envelopes by
volunteer campaign workers. Further, the Congressman was waiting
until two weeks before the date of the primary to begin mailing the
material and the mail-out was not to be confined to Brown's Congressional constituents but was to be sent throughout the state. "These
facts," the court concluded, "support the claim that the material is not
'official business' but is more closely related to campaign material."' 16
The California district court relied upon a 1968 Post Office Department publication dealing with the franking privilege for its definition
of the phrase "official business," which appears in the federal statute
granting the frank. The Post Office Department had said:
Correspondence on "Official Business" is that in which the
member deals with the addressee as a citizen of the United States
or constituent, as opposed to the relationship of personal friend,
the relationship of candidate or prospective candidate and voter,
or when the member writes in the capacity of a member of a political party or faction.
Appeals for political support, references to what a member expects to do in the next Congress sent out before an election, dis12. Id. at 826.
13. At that time, before passage of the Postal Reorganization Act of 1970, Pub. L.
91-375, 84 Stat. 719, in which the current law concerning the franking privilege is at
39 U.S.C. § 3210 (1970), the statute Brown relied on was 39 U.S.C. § 4161, which
was only slightly different from the present statute. The new version extends the
privilege to the Clerk of the House of Representatives, the Sergeant at Arms of the
House and the Legislative Counsel of the House.
14. The unfolded brochure consisted of eight panels, carrying a total of six photographs of Brown in various speaking poses. One panel was devoted to the Congressman's views on Cambodia and urged a withdrawal of troops from Southeast Asia as
rapidly as possible. Another panel listed "Congressman George Brown's Five Years
of Voting 'No' on the War." Rising v. Brown, 313 F. Supp. 824, 826 (C.D. Cal.
1970).
15. Id. at 826.
16. Id. at 826-27.

Loyola University Law Journal

Vol. 4: 513

cussion of a prior political campaign, discussion of a coming political campaign and reference to campaign opponents
as such are
7
all matters beyond the official business concept.1
The court made no comment on its application of the Post Office's
definition; the opinion merely quoted the passages dealing with "official
business." The Seventh Circuit in Hoellen v. Annunzio likewise only
made note of the Department publication, citing it in a footnote as an
excerpt from the Rising opinion."8
The reason for the courts' cursory use of the publication as support
for their decisions against the Congressmen's use of their franks lies
in the fact that the publication is a policy statement only and does not
represent authority to the courts. The statement of the Post Office
Department was neither promulgated as a regulation nor published in
the Federal Register. 19 In administrative law, therefore, its publication
is considered as something less than a regulation, and it is without the
force and effect of law. ° It represents to courts only an informal
guideline, which is at best merely illustrative of the administrative interpretation of the phrase "official business. "21
However, it could be argued that with their decisions in the Rising
and the Hoellen cases, federal courts by their recognition and use of
the Post Office Department guideline have given it the effect of law.
At least now there is case law, if not statutory law or administrative
regulation, which holds that if a mailing is made primarily to promote
a Congressman's campaign, it will not be recognized as the "official
17. The Congressional Franking Privilegej Post Office Department Publication
#126 (April, 1968). Other pertinent portions of the publication not quoted in this
opinion are as follows:
[P]ictures which are of such size as to lead to the conclusion that their
purpose is to advertise the member rather than to illustrate the text are not
'Official business.' As an example, a picture of a member of Congress either
alone or with another individual would be presumed to be for the purpose of
personal advertising when it is larger than one-fourth of the page on which
it appears. (at p. 3)
References to forthcoming election and to the next Congress in letter mailed
before election are nonfrankable ....
(at p. 6)
Reference to the last campaign is not frankable. . . . (at p. 6)
The prominent label 'Democrat' or 'Republican' on member's picture is
nonfrankable. (at p. 6)
18. 468 F.2d at 525 n.6.
19. Comment, Use and Abuse of the Congressional Franking Privilege, 5 LoYoLA
OF L.A. L. REv. 52, 62-63 (1972).

20. See generally Sullivan v. United States, 348 U.S. 170 (1954), where a Department of Justice Circular Letter sent to district attorneys but neither promulgated as a
department regulation nor published in the Federal Register was considered to be a
mere housekeeping provision of the department, not entitled to the effect of a regulation.
21. The only published regulation of the Postal Service dealing with this aspect of
the franking privilege merely repeats the mandate of 39 U.S.C. § 3210 (1970): "Official correspondence transmitted under frank of . . . Members . . . of Congress . . .
must be on official or departmental business." 39 C.F.R. § 137.1(d)(1).
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business" sanctioned by the franking statute but win, instead, be held
nonfrankable.
The courts have thus taken a step which the relevant administrative
agency was unwilling to take. Administrative reluctance to regulate
in this area was proved when only eight months after the publication
of the guidelines, the General Counsel of the Post Office Department
sent to every Congressman an explanatory letter regarding the guidelines. Presumably, the letter was sent in response to some complaint
22
raised by members of Congress after the guidelines were published.
In this letter the Department stated that it was not attempting to censor
Congressional mail but that the
use of the franking privilege for correspondence on official business is a matter strictly between the member of Congress and his
conscience.

.

.

. Under these circumstances we therefore feel that

we can provide advisory guidelines to the officials possessing a
franking privilege, but that they themselves
should have the re23
sponsibility for policing themselves.
The court in Rising v. Brown noted this letter as proof that the Department had not withdrawn its published criteria concerning "official
business" but had adopted "an understandable 'hands off' policy rather
than tangle with possessors of the privilege." 24 The court, by contrast, believed that it was obligated to become involved in such a dispute, presented as it was in an ajudicable contest between two litigants,
because "the public has an overriding interest in being protected against
abuses of the franking privilege ..

."25

Like the district court which decided Rising, the Seventh Circuit
believed that in order to resolve the controversy between appellant
Annunzio and appellee Hoellen, it had to examine the background of
the franked material to see whether it fit the description of the franking
statute: i.e., whether it constituted "official business." Annunzio in
his appeal argued that a Congressman's motive in using his frank is
wholly irrelevant to any inquiry into its abuse and that the court should
22. Rising v. Brown, 313 F. Supp. 824, 827 n.3 (C.D. Cal. 1970).
23. Letter from Timothy J. May, General Counsel of the Post Office Department,
to all members of Congress, Dec. 26, 1968, noted in Rising v. Brown, 313 F. Supp. 824,
827 n.3 (C.D. Cal. 1970).
This general attitude of leaving the franking privilege to the control of Congress
and individual Congressmen was reaffirmed in August, 1971, by the United States
Postal Service, successor to the Post Office Department under the Postal Reorganization
Act of 1970. Letter of David A. Nelson, Senior Assistant Postmaster General and
General Counsel, United States Postal Service, Aug. 12, 1971, noted in Hoellen v.
Annunzio, 348 F. Supp. 305, 310 (N.D. Ill. 1972).
24. 313 F. Supp. at 827 n.3.
25. Id. at 828.
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confine its inquiry solely to a purview of the questioned material. If
the brochure which was mailed under the frank could be deemed "official business" when examined apart from any campaign context, then
the use of the frank for mailing it could not be enjoined.
Circuit Judge Stevens, however, in the majority opinion, said that
such a narrow standard, precluding consideration of any evidence except the contents of the mailing itself, would be "unreliable." Rather,
additional evidence bearing on the sender's motive was found to be
not only relevant but essential to a determination of whether the challenged mailing was "upon official business. '"20 And in going beyond
the face of the brochure in question, the court found that the appearance of official business which it presented was "nothing more than a

mask for a private purpose. "27
The extrinsic evidence which persuaded the court to this conclusion
included these facts: before Annunzio decided to stand for election in
the Eleventh District he had never sent any questionnaires to either
constituents or nonconstituents; further, Annunzio decided to make a
second mailing into the Eleventh District even though he had not received any compilation of the information derived from the first mail-

ing.

8

Both the district court and the court of appeals were obviously impressed in their examination of the extrinsic evidence with Annunzio's
emphasis in his mailings on reaching people in the Eleventh District,
where he was a candidate. The lower court's injunction, affirmed by
the Seventh Circuit, was issued only against any further franked mailings into that district and did not interfere with Annunzio's use of the
frank in mailings to his own Seventh District constituents, even though
both districts were receiving the same literature from Annunzio.
Annunzio argued, both at trial and on appeal, that since the statute
granting the franking privilege placed no geographical limitation on
the destination to which franked mail could be sent, this examination
by the courts was irrelevant. Annunzio introduced into evidence an
advisory letter written to him shortly after his first mailing by Congressman Morris K. Udall, Chairman of the Subcommittee on Postal
Service of the House Committee on Post Office and Civil Service, as to
the propriety of Annunzio's mailings outside his district. The lower
court quoted the letter as saying, "Legally speaking, a member of Con26.

468 F.2d at 526.

27.

Id.

28.

Id.
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(which your questionnaire is) anygress can send 'official business'
29
where in the United States."
However, the district court concluded and the court of appeals
agreed that while there is no doubt of a Congressman's right to solicit
3
the opinions of persons outside his own district, " Annunzio's purpose
was not to inform himself of the views of the general citizenry but was
to advance his candidacy. The fact that Annunzio's mailing into the
Eleventh District was three times as large as that into his own Seventh
District was noted as a significant indication of the real purpose behind
the mailing. "[Tihe Court cannot close its eyes to the obvious inferences which can be drawn from the persons and the locale to which
the franked mail was sent," District Judge Tone said when he con3
cluded his analysis of the significance of the geographical evidence. '
The court of appeals noted in its examination of this concentrated
interest shown by Annunzio in polling Eleventh District voters that it
might be argued that the Congressman was only inquiring into the
views of his future constituents, in an effort to keep his Congressional
work relevant to them. However, the court pointed out, the statute
granting the franking privilege extends it to members and memberselect of the House, not to mere candidates. Thus, the rationale that
the Congressman-candidate might be polling future constituents could
not justify Annunzio's actions. 2
A difficult issue at this point and one which appellant Annunzio
raised in his brief concerns the power of a court to inquire in any way
into the motives of a Congressman for the use of his frank. As has
already been noted, the court of appeals decided that such an examination was essential to a determination of whether Annunzio's actions
were consistent with the privilege. However, a strong argument was
raised against such examination, based on the protection afforded
Congressmen by the Speech or Debate Clause of the Constitution,
which provides that a Senator or Representative shall not be questioned
33
in any other place concerning a speech or debate in either House.
29. 348 F. Supp. at 308.
30. "He represents the interests of all citizens, not merely his constituents, and
348
he may properly inform himself of the views of citizens outside his district."
F. Supp. at 315.
31. Id.
32. 468 F.2d at 526.
33. U.S. CONsT. art. I, § 6. The history of the clause goes back to the struggles
in the English government between Parliament and monarch, to the times when a
Member of Parliament might face imprisonment for making a speech against the
See generally C. WrITKE, THE HISTORY OF ENGLISH PARLIAMENTARY
monarch.
Out of the English struggle came the grant of immunity in the
PRIVILEGE (1921).
English Bill of Rights of 1689, which is almost identical with the present American
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Both the district court and the court of appeals found the decision
in the 1972 Supreme Court case of United States v. Brewster34 dispositive of the issue. In that case, former Senator Brewster was charged
with soliciting and accepting bribes in return for being influenced in
his performance of official acts related to his work on the Senate Committee on Post Office and Civil Service. 5 The Supreme Court, in a
6-3 decision, reversed the district court's ruling that the indictment
against Brewster violated the immunity afforded him by the Speech
or Debate Clause."6 The majority opinion, written by Chief Justice
Burger, held that:
The Speech or Debate Clause does not prohibit inquiry into illegal conduct simply because ithas some nexus to legislative functions. . . . The only reasonable reading of the Clause, consistent with its history and purpose, is that it does not prohibit
inquiry into activities that are casually or incidentally related 3to7
legislative affairs but not a part of the legislative process itself.
The Speech or Debate Clause has been interpreted by the Supreme
Court in the past to protect not only "words spoken in debate," but
anything "generally done in a session of the House by one of its members in relation to the business before it." 8 Further, the Court in
Tenney v. Brandhove 9 noted that
The claim of an unworthy purpose does not destroy the privilege.
. . . The holding of this Court in Fletcher v. Peck, 6 Cranch
87, 130, that it was not consonant with our scheme of government
for a court to 40inquire into the motives of legislators, has remained
unquestioned.
The theme that a Congressman's motivation for the performance of
legislative acts cannot be examined by the executive or the judicial
branches was repeated in United States v. Johnson,4 1 the major twenSpeech or Debate Clause: "That the Freedom of Speech, and Debates or Proceedings
in Parliament, ought not to be impeached or questioned in any Court or Place out of

Parliament." 1 W. & M., Sess. 2, c. 2. The drafters of the U.S. Constitution recognized the same need for such a legislative protective shield as the British had found
necessary. Mr. Justice Harlan said about the clause: "The legislative privilege,
protecting against possible prosecution by an unfriendly executive and conviction by a

hostile judiciary, is one manifestation of the 'practical security' for ensuring the independence of the legislature."

34.

United States v. Johnson, 383 U.S. 169, 179 (1966).

408 U.S. 501 (1972).

35. Brewster was charged, specifically, with violating 18 U.S.C. §§ 201(c)(1),
201(g) (1970), which make it an offense for a public official to demand, seek, or

receive anything of value for himself in return for being influenced in his performance
of any official act. 408 U.S. at 502.
36. Id. at 504.
37. Id. at 528.

38.

Kilbourn v. Thompson, 103 U.S. 168, 204 (1880). See also Coffin v. Coffin,

4 Mass. 1,27 (1808), on the scope of the privilege.

39. 341 U.S. 367 (1951).
40. Id. at 377.
41. 383 U.S. 169 (1966).
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tieth century case interpreting the Speech or Debate Clause, prior to
Brewster.
The Court in the Brewster case did not take issue with any of the
case law concerning the clause which had gone before. It reached
the decision that Brewster could, consistent with the clause, be indicted for allegedly accepting bribes based on its conclusion that the
solicitation or acceptance of a bribe was simply not such a legislative
act as was protected by the clause.
The Court recognized the definition of a "legislative act" as "an act
generally done in Congress in relation to the business before it," i.e.,
"those things generally said or done in the House or the Senate in the
performance of official duties."4 2 But the Court excluded from Congressional immunity those activities which are political rather than legislative in nature, including errands performed for constituents, the
preparation of so-called "news letters" to constituents, sending out
news releases, and delivering speeches outside the Congress.4" Chief
Justice Burger concluded for the court, "[It has never been seriously
contended that these political matters, however appropriate, have the
protection afforded by the Speech or Debate Clause." 44
The court of appeals in the Hoelen case relied on this quoted reasoning of the Supreme Court in Brewster for its conclusion that, while
a Congressman's motivation for a legislative act may not be questioned, his motives may be considered in determining whether a particular franked mailing was "upon official business" within the mean45
ing of the franking statute.
In a single sentence the court of appeals approved the district court's
use of Brewster.46 The district court had examined the language in
the Brewster opinion defining "legislative act" and had concluded that
while the activity at issue in this case, sending out questionnaires to
constituents and others, was an entirely legitimate one related to the
legislative process, it was not such a purely legislative activity as is
protected by the Speech or Debate Clause. Thus the court found no
doctrine of legislative immunity precluding judicial inquiry into the legality of Annunzio's use of his frank, even though that inquiry necessitated a consideration of Annunzio's motives in making the mailings.4 7
42.
43.
44.

408 U.S. at 512.
Id.
Id.

45.
46.

468 F.2d at 527.
Id.

47.

348 F. Supp. at 314.
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In other words, both courts read Brewster as authority for excluding
franked mailings such as the ones in this case from the protection of
the Speech or Debate Clause because such mailings simply are not "legislative acts" as defined in Brewster. This conclusion is significant in
that it results in a court's being able to scrutinize not only the four corners of a letter or brochure mailed by a Congressman, but the very
motivations prompting the mailing as well, in its examination of the
factual question of whether a franked mailing is statutorily "upon official business" or is purely private in nature.
The dissenting opinion of Chief Judge Swygert of the Seventh Circuit in Hoellen v. Annunzio did not take issue with any of these premises of the majority's holding: He agreed that the court was permitted
to look to extrinsic evidence bearing on a Congressman's motives for
the use of his frank and, further, that if the evidence revealed that an
appearance of official business was nothing more than a mask for a
private purpose in his use, then a court could grant the injunctive relief
sought by the party claiming damage due to the Congressman's misuse of the frank.4 8 However, he rejected the approach of the district
court and of the court of appeals' majority in viewing the enjoined
mailings of Congressman Annunzio solely as motivated by campaign
plans and thus not "official business." Rather, Chief Judge Swygert
would have had the court recognize that a legislator's activity might
legitimately have a "dual purpose-to carry out official duties and at
the same time enhance his political stature." 9
He suggested that a broad test interpreting and applying the franking statute should be used in this case:
Unless it can be said that the purpose in using the franking privilege by a member of Congress is solely for personal reasons, including his political enhancement, the statute is not offended; . . .
if a reasonable inference can be drawn that particular mailing
falls within a legitimate legislative activity, the privilege is not
abused regardless of the existence of personal political motives. 50
Once it is determined, the Chief Judge said, that the questioned mailing
did have a basis in official business, no further inquiry into the legislator's motives can be conducted.
Because he viewed the questionnaire in this case as a document
clearly dealing with official business, the Chief Judge concluded that
48. 468 F.2d at 528 (Swygert, C.J., dissenting).
49. Id. As further examples of legitimate legislative activities with dual purposes,
the Chief Judge listed the convening of hearings on school desegregation and police
abuse during an election year.
50. Id. at 529.
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its franked mailing could not be enjoined by the court even though the
dominant motive for the mailing to residents of the Eleventh District
may have been personal and political. 5
In another case dealing with a challenge to the franking privilege, 2
the United States District Court for the District of New Jersey issued
an injunction against the defendant-Congressman who was accused of
abusing his privilege, but it reached its decision on grounds very different from those relied on in Rising and in Hoellen. In that case the
action for injunctive relief was brought by Alfred D. Schiaffo, a candidate for Congress, whose opponent, defendant Henry Helstoski, was
the incumbent Congressman.
Helstoski had sent as franked mail a number of unsolicited booklets
and documents printed by order of Congress, as well as hundreds of
thousands of newsletters, questionnaires, and reports, to public officials and to constituents. At the time suit was filed, he had plans to
make further mass mailings under his frank of a brochure on the drug
problem, a survey on gun control, and copies of the Declaration of Independence.
As in the other franking challenges, plaintiff here asserted that by
virtue of defendant's abuse of the franking privilege, the defendant
had communicated and would continue to communicate with the constituents who would also be voters in the upcoming election and had
been able to do so without paying the costs of postage which plaintiff
would have to pay for the same mailings.
District Judge Garth found that Helstoski had indeed abused his
franking privilege, to the detriment of plaintiff Schiaffo, and he issued
an injunction against any further franked mailings which transgressed
the court's determination of the permissible scope of the privilege.
The court found no infirmity in those franked mailings which sent
public documents printed by order of Congress or parts of the Congressional Record, since such mailings are expressly authorized by the
Postal Reorganization Act of 1970.1' However, it refused to recognize
any broad right of Congressmen under section 3210 of the franking
statute-the section at issue in Hoellen and in Rising-to send as
franked mail other unsolicited documents or letters to constituents. The
court defined the scope of the privilege granted in that section not in
terms of the "official business" analysis relied on by the courts in
51.
52.
53.

Id.
Schiaffo v. Helstoski, 350 F. Supp. 1076 (D.N.J. 1972).
39 U.S.C. § 3211-3212 (1970).
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Rising and Hoellen, but in terms of the limitations placed on it historically.
The court looked to the legislative history of the franking privilege
as it is now embodied in section 3210 and found that the only enunciation of its scope was made in the discussion on the floor of the
House in 1893 when the forerunner of the current law was being debated. 54 At that time the sponsor of the legislation, which was designed to extend the franking privilege to Congressmen for official
business, made it clear that it was his intention not to give a "full
franking privilege." The intent was only to confer on Congressmen
the right to mail, under frank, letters or documents to non-government
persons which had been sent to the Congressman by departments to
be forwarded to some other person. 5 The privilege proposed was so
restricted that it would not even cover an independent letter addressed
to a constituent in connection with departmental business. Only forwarding of requesed departmental information was envisioned by the
legislation. The court found that in the years since the passage of that
grant, the scope of the privilege had never been extended by Congress, even though the wording of the statute had undergone some
change.
Thus, in the view of the court, the only permissible franked mailings
by Congressmen were those authorized by statutes allowing the mailing
of public documents printed by order of Congress,5 6 portions of the
Congressional Record, 57 seeds and agricultural reports,5 and the strictly
limited mailings permitted by section 3210. The latter grant was limited to the purpose enunciated in 1893 by Congress and did not include
the distribution of unsolicited correspondence or mailings to constituents or other non-government officials, even if those mailings dealt in
general with the Congressman's official business. 59
54. 25 CONG. REC. 2748 (Oct. 20, 1893), reprinted in Schiaffo v. Helstoski, 350
F. Supp. 1076, 1098 (D.N.J. 1972). The law which was under debate at that time
and which was passed by the House read as follows:
The Vice-President, members and members-elect of and Delegates and Delegates-elect to Congress shall have the privilege of sending free through the
mails, and under their frank, any mail matter to any Government official or

to any person, correspondence, not exceeding one ounce in weight, upon official or departmental business. Act of June 12, 1895, ch. 23, § 85, 28 Stat.

622.
55. 25 CONG. REC. 2748 (Oct. 20, 1893),
350 F. Supp. 1076, 1098 (D.N.J. 1972).
56. 39 U.S.C. § 3211 (1970).

57.

39 U.S.C. § 3212 (1970).

For a discussion of the use of the frank as pro-

vided by this section see text, infra p. 525.
58. 39 U.S.C. § 3213 (1970).

59. 350 F. Supp. at 1090.

reprinted in Schiaffo v. Helstoski,
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This view of the franking privilege is drastically more limited than
the view adopted by the courts in Rising and in Hoellen. Taking the
historical approach as it did and reaching its conclusion from that
analysis, the court here never considered the argument which defendant Helstoski depended on, i.e., that the statute authorized the use of
the frank for "official business" and that all of Helstoski's mailings fell
within that general description. The court stated flatly that "The materials distributed by defendant under his frank cannot be characterized
as the type of electioneering aids which were found in Rising v. Brown
. ...,, However, while citing both Rising and Hoellen specifically, 6 ' it refused to apply the reasoning of those decisions because they
had not considered the factor found by this court to be dispositive of
the issue: the legislative history of the statute which granted the privilege.
Should other courts find this judicial interpretation of the scope of
the franking privilege persuasive, most of the mailings now made as
a matter of course by Congressmen would no longer qualify as frankable. The courts in Rising and in Hoellen, however, recognized a
much broader scope, limited only by whether the mailings were "upon
official business," in the language of the current law.
Congressman Annunzio's challenged mailing in Hoellen was justified
by him solely on the basis of that section of the Postal Reorganization
Act of 1970 which granted the franking privilege to Congressmen for
mailings on official business. However, other cases in which a Congressman's use of his frank has been challenged have involved the section which authorizes members of Congress to send as franked mail the
Congressional Record or any part of it, or speeches or reports which
62
are printed in it.

In the 1968 case of Straus v. Gilbert, 8 for instance, plaintiff and
defendant were opposing political candidates for their party's nomination in the Twenty-second Congressional District in New York, with
defendant the incumbent. Defendant Jacob H. Gilbert had sent free,
pursuant to his franking privilege, three letters addressed to "Postal Patrons" in the Twenty-second District," each letter containing a por60. Id. at 1083.
61. Id. at 1094.
62. 39 U.S.C. § 3212 (1970).
63. 293 F. Supp. 214 (S.D.N.Y. 1968).
64. Members and members-elect of the House of Representatives, unlike Senators,
may address mail sent under frank for delivery to "Postal Patron" within their districts, without using the name and post office address of each such constituent. 39
C.F.R. § 122.4(d)(2).
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tion of the Congressional Record not in its original type but in a reset
form to improve legibility. Two of the letters also contained photographs of the Congressman and one had a cover letter introducing the
Congressman to the recipient and offering assistance.
Plaintiff Nathan Straus brought suit seeking a preliminary injunction
to prevent any further franked mailings by defendant pursuant to the
statute allowing Congressmen to mail portions of the Congressional
Record,6" unless Gilbert reprinted and sent the Congressional Record
in its original form, without variations in type face or additions such
as cover letters. Straus' contention was that the franked mailings violated the statute by their printing variances and that the material sent
should not be permitted to go as franked mail because it had been
inserted in the Record primarily for campaign purposes.
The United States District Court for the Southern District of New
York dealt with plaintiff's contentions in a memorandum opinion and
denied the request for an injunction, finding the statute granting the
franking privilege for mailing parts of the Congressional Record as dispositive of the controversy. The court simply read the statute as not
requiring exact duplication of the Congressional Record without variance and neither precluding the use of a cover letter nor the addition
of pictures to the portions of the Record mailed under frank. 66 Further, the court said that it could not prohibit the use of a Congressman's frank on portions of the Congressional Record allegedly inserted for campaign purposes, giving three reasons: 1) the statute
granting the frank establishes no such limitation on the portions which
may be mailed; 2) the letters at issue in this case did not mention the
campaign; and 3) the district court did not have the power to tell
67
Congress what could be printed in its journal.
This court thus refused to go beyond the exact words of the statute
granting the franking privilege or beyond the face of the challenged
mailings. It found that ". . . clearly, the Congressman is not violating the.statute"6 " and thus declined to issue the requested injunction.
However, a different result was reached two years later in the case
of Rising v. Brown.69 The facts of that case showed that one day
after the district court had granted a temporary restraining order
65.

At that time, the statute was found at 39 U.S.C. § 4163 (1964).

exactly as the present law, 39 U.S.C. § 3212 (1970), reads now.
66. 293 F. Supp. at 216.

67.

id.

68.
69.

Id.
313 F. Supp. 824 (C.D. Cal. 1970).
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against any further mailing of the challenged brochure, the defendant
Congressman had caused the pamphlet to become part of the Congressional Record. In this hearing to obtain a revised order granting
a preliminary injunction, Congressman Brown defended by contending that even if the questioned mail-out did not come within the statute
granting the use of the frank for "official business," it was protected
as an authorized use of the frank under the statute permitting the
franked mailing of the Congressional Record.
Despite Brown's reliance on Straus v. Gilbert, the California district
court concluded that the statute cited by Brown would not protect his
mailing. District Judge David W. Williams said that the statute could
not be interpreted to eliminate all protections against abuse of the
frank. If it were, a Congressman could cause "undisputed campaign
material to be inserted into the Congressional Record for the sole purpose of allowing him to disseminate it . . . by using the franking
privilege." 7
He viewed the Straus case as "readily distinguishable"
on its facts from the case at bar, since in Straus the Congressman had
sent as an excerpt an already printed portion of the Congressional Record, whereas Brown had published his pamphlet in the Record only
after it was challenged by the plaintiff in court."
It is not difficult to conceive of the next case which might arise in
this area, following Straus, Rising, Hoellen, and Schiaffo. If an incumbent Congressman, aware of the results reached in this series of cases,
wished to mail under frank during a campaign year any material which
might be challenged by his opponent, he would obviously avoid reliance on section 3210 alone and have the material put into the Congressional Record. Further, he would print the material in the Record
ahead of time to avoid the suspicion that he was publishing in the official journal solely to cloak campaign literature in the protective bind72
ing of the Congressional Record.
Even so, with Rising in the background, an opponent of this careful
Congressman might still challenge his franked mailing, relying on the
California district court's dicta to the effect that the statute authorizing
70. 313 F. Supp. at 827.
71. Id.
72. In fact, one Senator who has shown concern with the problem of misuse of
the franking privilege has envisioned the following possible use of the frank: A Congressional member running for the Presidency might use ". . his franking privilege
to circulate the entire United States with political propaganda . . . letting the taxpayers pay the postage merely by putting his speeches in the Congressional Record
and having them reprinted."
109 CONG. REC. 11711 (1963) (remarks of Sen. Williams, Del.).
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the frank should not be interpreted to protect an action by which a
Congressman sought to abuse his franking privilege. 71 This language would seem to indicate that Congressman Brown's tardiness in
causing the challenged brochure to be printed in the Congressional
Record was not the determinative factor in the court's decision, but
that the court would have disallowed any use of the frank for material
placed in the Record solely to bring it within the franking statute.74
Will the next federal court which hears a challenge to the use of the
frank follow the lead of this dicta and go further than the courts in
Rising or Hoellen needed to go, opening up to judicial scrutiny the
motives of a Congressman for inserting material into the Congressional
Record?
If asked to hear such a case, will the next federal court agree with
the courts in Rising, Hoellen, and Schiaffo that the controversy, although it involves a question with political overtones, is not nonjusticiable as a "political question" but is justiciable in the terms set forth
in Baker v. Carr?75 Or will a court in the future rely, rather, on
Straus v. Gilbert, where District Judge Motley said, "This court does not
feel it should intrude on a political dispute. .. ,,?T
It is difficult to predict at this time what effect the recently successful challenges of Rising, Hoellen, and Schiaffo will have on future litigation against incumbent Senators and Representatives who make use of
their franks during an election year. However, it is clear that since
the first such challenge in the Straus case in 1968, federal courts have
become more receptive to the claim of irreparable injury made by
plaintiffs who are political candidates and have become willing forums
for examination of the propriety of the motives behind a legislative
activity which has hitherto gone unquestioned. This new use of the
courts will result in greater protection of non-incumbent political can73. 313 F. Supp. at 827.
74. Comment, Use and Abuse of the Congressional Franking Privilege, 5
OF L.A. L. REV. 52, 78 (1972).
75. 369 U.S. 186, 217 (1962):

LOYOLA

Prominent on the surface of any case held to involve a political question is
found a textually demonstrable constitutional commitment of the issue to a

coordinate political department; or a lack of judicially discoverable and man-

ageable standards for resolving it; or the impossibility of deciding without an
initial policy determination of a kind clearly for nonjudicial discretion; or
the impossibility of a court's undertaking independent resolution without ex-

pressing lack of the respect due coordinate branches of government; or an

unusual need for unquestioning adherence to a political decision already
made; or the potentiality of embarrassment from multi-farious pronouncements by various departments on one question.
Unless one of these formulations is inextricable from the case at bar,
there should be no dismissal for nonjusticiability on the ground of a political question's presence.
76.

293 F. Supp. at 216.
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didates, who must pay the huge cost of reaching voters during a campaign without the aid of the franking privilege, but it could also result
during election years filed only
in a deluge of cases against incumbents
77
to hurt their political aspirations.
Two of the courts which have heard cases in this area have expressed some concern not only for the plaintiff claiming direct injury
due to defendant's misuse of the frank, but also for the public at large.
In Rising the court said, "[Tihe public has an overriding interest in
being protected against abuses of the franking privilege especially
where, as here, the size of the mailing is so large. 7
The court went
on, in a footnote, to quote the cost to taxpayers of franked mail. 9
This comment by the California district court was not required by the
facts of the case since plaintiffs Rising and Tunney were litigating their
own interests as political opponents of Brown, not the interests of taxpayers in general. However, despite this fact, the district court in Rising expressed an awareness of the larger context of the problem of a
Congressman's misuse of the frank.
The court in Schiaffo v. Helstoski recognized the interest of the electorate inthe controversy when it said,
[T]he harm alleged to be suffered by the plaintiff as the opposition candidate is not only a personal one; it is also a harm to the
voters whom plaintiff seeks to represent. But the fact that the
plaintiff may not be asserting only his own personal
right in this
80
matter does not necessarily bar him from standing.
The relief granted to plaintiff Schiaffo by the court was an injunction
restraining the defendant-Congressman from making further impermissible mailings. In its discussion of relief, the court noted that the real
damages suffered from the defendant's abuse of his frank were those
of the taxpayer. 8 '
77. In Hoellen v. Annunzio appellant Annunzio argued on appeal that the adverse publicity he had received as a result of the suit filed against him by the appellee
was great enough to offset any injury that Hoellen had suffered due to Annunzio's
franked mailings. The court did not consider Annunzio's argument relevant, however, and concluded that the finding of irreparable injury necessary for the granting
of injunctive relief to Hoellen was supported by the record. 468 F.2d at 528.

78.
79.

313 F. Supp. at 828.
Id. at n.4.

81.

Id. at 1097.

80.

350 F. Supp. at 1084.

The Postal Service is reimbursed by Congress on a yearly basis for

the costs of handling franked mail. 39 U.S.C. § 3216(a) (1970). The Service estimates
that the 435 House members and 100 Senators will dispatch 288.6 million pieces of
franked mail by June 30, 1973, at a cost to taxpayers of $23.1 million. This figure
is more than double the volume of five years ago and, with higher postage rates,
nearly triple the cost. The Service anticipates another large increase in franked mail
during 1974, an election year. It is asking for a record $38.1 million for fiscal
1974 to pay for a predicted volume of 476 million pieces of franked mail, or about
900,000 pieces for each member of Congress. The Wall Street Journal, Mar. 6,
1973, at 1, col. 4.
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The citizen is injured not only financially when his tax money is
used to advance a Congressman's campaign for office, but also politically, when a Congressman's opponent cannot afford to communicate with voters on an equal footing with the Congressman through
direct mailings. The result can be that voters have little effective
choice in an election due to a lack of information from all sides
about all candidates. Inequality of candidate exposure is, of course,
a large problem which will not be solved merely by forbidding an
incumbent-candidate to use his franking privilege to flood constituent-voters with junk mail advertising himself and his views. However, the decisions in Rising and Hoellen were able to strike a blow
for equal exposure at election-time in one small area by protecting candidates who do not have the advantage of access to free postage possessed by the incumbent. These decisions in favor of the non-incumbent opponent thus have the dual effect both of protecting the named
litigant and of preserving the right of the electorate to full participation
in the democratic process.
MARSHA ELKINS HUFF
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